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SNET Cellular, Inc. (“SNET") and the owners of |and that SNET
proposes to | ease for the purpose of constructing and operating a
cel lul ar communi cations tower brought this action pursuant to the
Federal Tel ecommunications Act, 47 U S. C. 8§ 332 (the “TCA”"), and
R1. Gen. Laws 8 45-24-69(a). The plaintiffs seek reversal of a
deci sion by the R chnond Zoni ng Board of Review (the “ZBR' or the
“Board”) denying SNET' s application for a special use permt that
would allow a tower to be constructed. The plaintiffs also seek
ei ther reversal of that portion of the ZBR s deci sion denying their
application for a dinensional variance or a determnation that,

contrary to aruling by Richnond’ s zoning official, such a variance



IS not required.

The defendants have noved for summary judgnent, and the
guestions presented are:

(1) whether there is substantial evidence in the record

supporting the ZBR s deci sion;

(2) whether the ZBR acted on SNET' s application within a

reasonable tine; and

(3) whether the defendants’ actions effectively prohibit

t he provision of wirel ess conmuni cations services in the

Ri chnond ar ea.

Because | find, based upon the undi sputed evidence, that the
first two questions should be answered affirmatively; and, because
| further find that the record is not sufficiently devel oped to
permt an answer to the third question, the notion for summary
judgnent is granted in part and denied in part.

Backgr ound

SNET is in the business of providing interstate cellular
comruni cati ons service. Federal Comuni cati ons Conm ssion (“FCC)
regul ations require SNET, as a licensee, to provide service to a
speci fi ed geographic area. In 1996, SNET engineers determ ned
that, in order to satisfy that requirenent, SNET needed to instal
an antenna array i n the Shannock Hi |l area of the Town of Ri chnond,
Rhode I sl and. Accordingly, SNET entered into an agreenent to | ease

a parcel of land in R chnond owned by Barbara Burdick and Howard



Bentley (the “Bentley Property” or the “Site”) for the purpose of
erecting a 190-foot antenna tower.

The Bentl ey Property is a 25-acre | ot nost of which is wooded
and on which a single-famly residence is |ocated. The Bentl ey
Property is zoned R2, at the time of SNET s application,
“[c]ommunication ... towers and antenna” were permtted in R-2
zones only as special uses. See Richnond Code, § 18.16.010.
Mor eover, under the R chnond Zoni ng Code (the “Code”), structures
for permtted uses could not exceed a height of 35 feet, see id. §
18.20. 020, except that “[s]pires, towers, belfries, steeples,
fl agpol es, chimeys, water standpipes, radio or television
antennae, silos or simlar structures,” were exenpt fromthe hei ght
requirenent. 1d. 8§ 18. 36.050.

Because Richnmond’s Zoning Oficial determned that the
proposed tel econmuni cations tower was not a “radio or television
antenna[],” SNET applied to the ZBR for a di nensional variance as
well as a special use permt. That application was filed on July
2, 1996.

The ZBR consists of five nenbers and two alternates, all of
whomserve as part-tinme, unpaid volunteers. The Board, ordinarily,
meets once a nonth, and it scheduled a hearing on the plaintiffs’
application for its next scheduled neeting, on July 22, 1996.
However, the Board did not begin considering SNET' s application

until Decenber because both the July and COctober neetings were



consuned by hearings on another telecomunications tower
application; the August session was canceled due to lack of a
quorum SNET's attorney requested a postponenent of the hearing
schedul ed for Septenber; and the attorney representing objectors
request ed a postponenent of the hearing schedul ed for Novenber.

At the initial hearing, SNET maintained that, although it was
appl ying for a di nensional variance, no such variance was required
because the proposed comrunications tower was a radio antenna
structure that was exenpt fromthe Code s height restrictions.

When it becane apparent that the hearings would require a
consi derabl e anbunt of tinme, the Board decided to hold “special”
hearings devoted entirely to SNET's application between January 9
and July 24 of 1997.

At those hearings, SNET and residents opposed to the
application presented testinony and docunentary evi dence focusing
on the inpact that the proposed tower woul d have on nearby property
and the tower’s conpatibility wwth R chnond’ s conprehensive | and
use plan. Sone evidence al so was presented as to the question of
whet her there were alternative sites that could provide the
requi red service coverage.

During the period that those hearings were being conducted,
the R chnond Town Council decided to develop a plan that would
establish where cellular conmuni cations towers could be placed in

the town. On June 24, 1997, pending conpletion of that plan, the



Counci | inposed a noratoriumon the i ssuance of special use permts
for wreless conmunication towers. However, the noratorium
exenpted applications, such as SNET's, that were filed before its
adoption. The noratoriumlasted until COctober 7, 1997, when the
Counci| anended the Zoning O dinance to nmake tel ecomrunications
towers a permtted use in industrial zones and to allow them as
special uses in comrercial zones or as attachments to existing
structures in any zone.

On Cctober 2, 1997, the ZBR deni ed SNET' s application for both
a special use permt and a dinensional variance. The Board
determ ned that the proposed tower failed to satisfy any of the
four requirenments enunerated in the Zoning O dinance for granting
a special use permt; nanely, that it nust be: (1) “conpatible with
t he nei ghboring uses;” and (2) “consistent with the purposes of the
conprehensive plan;” and (3) “conpatible wth the orderly
devel opnent of the town;” and (4) “environnental ly conpatible with
nei ghboring properties including a consideration of prospective
i npact on property values.” See § 18.52.010.

Contentions of the Parties

SNET' s conpl aint alleges that:
(1) the Board’ s decision violates both the TCA and Rhode | sl and | aw
because it was not supported by “substantial evidence” as required
by 47 U.S.C. § 332(c)(7)(B)(iii), and R1. Gen. Laws § 45-24-69;

(2) the Board did not consider the application within a “reasonabl e



period of tinme” as required by 47 U S.C. 8§ 332(c)(7)(B)(ii); and

(3) the Board’ s action, coupled with the Town Council’s anmendnent
to the Zoning Odinance, has “the effect of prohibiting the
provi sion of personal wireless services” in the R chnond area in
violation of 47 U . S. C. 8 332(c)(7)(B)(i).

The Conplaint also alleges that the Board acted arbitrarily
and capriciously in violation of the plaintiffs’ rights to
subst antive due process under the United States and Rhode Isl and
constitutions; but, inits response to the defendants’ notion for
summary judgnent, SNET has neither briefed nor argued this claim

Not surprisingly, the defendants argue that there 1is
substantial evidence in the record supporting the ZBR s deci si on;
that, wunder the circunstances, the ZBR acted wth reasonable
di spatch; and that neither the Board s decision nor the anended
Ordi nance effectively prohibits the provision of cellular tel ephone
service in the Richnond area because there are other |ocations
where the proposed tower could be erected.

The St atutes

The Tel econmmuni cati ons Act

The TCA “[i]s a deliberate conprom se between two conpeting
ainms -- to facilitate nationally the growh of wrel ess tel ephone
service and to maintain substantial |ocal control over siting of

towers.” Amherst v. Omi point Communi cations Enterp. Inc., 173

F.3d 9, 16 (1% Gr. 1999).



In general, the TCA | eaves | ocal governnents free to regul ate
the location of cellular telephone facilities, but it inposes
several limtations on that freedom The principal limtations are
a prohibition against effectively preventing the provision of
cellular service, a requirenent that |ocal regulators process
applications reasonably pronptly, and a requirenent that their
deci sions be supported by “substantial evidence.” 47 U.S. C. 8§
332(¢c)(7)(B)

More specifically, the statute provides:

(A) CGeneral authority.

Except as provided in this paragraph, nothing in

this Act ... shall limt or affect the authority of a

State or | ocal governnment or instrunmentality thereof over

decisions regarding the placenent, construction, and

nodi fication of personal wireless service facilities.

(B) Limtations.

(1) The regul ation of the placenent, construction,

and nodi fication of personal wireless service facilities

by any State or |ocal governnent or instrunentality

thereof ... shall not prohibit or have the effect of

prohi biting the provision of personal wrel ess services.

(1i) Astate or local governnent or instrunentality

t hereof shall act on any request for authorization to

pl ace, construct, or nodify personal wreless service



facilities within a reasonable period of tinme after the
request is duly filed wth such governnment or
instrunmentality, taking into account the nature and scope
of such request.

(1i1) Any decision by a State or | ocal governnent or
instrunentality thereof to deny a request to place,
construct, or nodify personal wireless service facilities
shall be in witing and supported by substanti al evidence
contained in a witten record.

47 U.S.C. 8§ 332(c)(7).

R 1. Gen. Laws 8 45-24-69

Under Rhode Island law, zoning decisions are reviewed in
accordance with essentially the sane “substantial evidence in the
record” test adopted by the TCA See R 1. Gen. Laws 8§ 45-24-69;

Alliance for Art & Architecture, Inc. v. Cummins, No. 99-299, 2000

W. 622598, at *2 (R I. Super. May 5, 2000). Thus, § 45-24-69
provi des that, on appeal:

(d) The court shall not substitute its judgnment for that

of the zoning board of review as to the weight of the

evi dence on questions of fact. The court may affirmthe

deci sion of the zoni ng board of review or renmand t he case

for further proceedings, or nay reverse or nodify the

decision if substantial rights of the appell ant have been

prej udi ced because of findings, inferences, concl usions,



or deci sions which are:

(5) Cearly erroneous in viewof thereliable, probative,
and substantial evidence of the whole record.
R 1. Gen. Laws 8§ 45-24-69.

St andard of Revi ew

The standard of review applicable to clains brought pursuant
to the TCA varies according to the nature of the claim Cains
that a zoning board erred in deciding that a proposed
t el ecomuni cations facility did not nmeet the requirenments of |ocal
| aw are revi ewed under a rather deferential “substantial evidence”
test. On the other hand, clains that the decision or |ocal |aw,
itself, run afoul of statutory limtations on |ocal regul ation are
reviewed de novo. As the First Crcuit has observed:

“I'n consi deri ng whet her substanti al evi dence supports the

agency decision, the court is acting primarily in a

famliar ‘review capacity ordinarily based on the

existing record. ... By contrast, whether the town has

di scrimnated anong carriers or created a general ban

i nvol ves federal limtations on state authority,

presenting issues that the district court would resolve

de novo and for which outside evidence may be essenti al .

Amherst v. Omi poi nt Conmuni cations Enterp., 173 F.3d at 16 n.7.

The Substanti al Evidence Test




As already noted, the substantial evidence test focuses on
whether the Board’'s decision is in accord with |ocal zoning

requi renents. See QOmi poi nt Communi cations, 173 F. 3d at 14. Under

both the TCA and Rhode Island |aw, “substantial evidence” neans

such relevant evidence as “a reasonable mnd mght accept as

adequate to support a conclusion.” Penobscot Air Servs., Ltd. v.

EAA, 164 F.3d 713, 718 (1t Cir. 1999); BSP Trans., Inc. v. United

States Dept. of Labor, 160 F.3d 38, 47 (1%t Cir. 1998); Caswell v.

George Sherman Sand & Gravel Co., 424 A 2d 646, 647 (R 1. 1981).

It is “nore than a nmere scintilla” but “less than a preponderance.”

American Tel. & Tel. Wreless PCS, Inc. v. Virginia Beach, 155 F. 3d

423, 429 (4'" Cr. 1998)(citations omtted); Caswell, 424 A 2d at
647.

In determ ning whether the Board's decision is supported by
substantial evidence, one nust consider the record as a whol e,

i ncluding contrary evidence. See Penobscot Air, 164 F.3d at 718.

However, “the possibility of drawing two inconsistent concl usions
from the evidence does not prevent an admnistrative agency’' s
finding from being supported by substantial evidence.” 1d.
(internal quotation marks omtted).

Wiile the Board may not ignore evidence presented by the
applicant, it is not required to credit that evidence; but, where
the applicant’s evidence is uncontroverted, there nmust be a good

reason for rejecting it. See Sprint Spectrum v. Farm ngton, No.

10



3:97 Cv 863, 1997 W. 631104, at *4 (D. Conn. Cct. 6, 1997).
The «critical inquiry is whether, based on the record
presented, the Board' s decision was a reasonable one. See

Penobscot Air, 164 F.3d at 718; Apostolou v. Genovesi, 120 R |

501, 508-09 (1978).

The Summary Judgnent St andard

Cl ains that a zoni ng board’ s deci si on exceeded t he perm ssi bl e
bounds of | ocal regul ation by effectively prohibiting the provision
of cellular tel ephone service or that a board failed to act in a
tinmely manner often turn on facts outside the scope of a typical
zoni ng heari ng. In any event, such clains present issues nore
appropri ately addressed de novo by the District Court.® 1In this
respect, such clains are no different from any other clains
litigated in the District Court. Thus, a party noving for summary
j udgment nust establish that “there is no genuine issue as to any
material fact and ... the noving party is entitled to a judgnent as
a matter of law” Fed. R Cv. P. 56(c).

When the party noving for summary judgnent does not bear the
ultimate burden of proof at trial, it satisfies its burden at
summary judgnment by sinply showng (that is, pointing out to the
court) that there is an absence of evidence to support the

nonnovi ng party’'s case. See Celotex Corp. v. Catrett, 477 U.S.

! Nevert hel ess, a cellular service provider and | ocal officials have

a powerful incentive to confer regarding the available options for |ocating
cellular telephone facilities in order to avoid costly and protracted
litigation.

11



317, 325 (1986). I f the novant neets this burden, the nonnoving
party must proffer enough contrary evidence to establish that there

is a genuine factual dispute requiring a trial. See Hodgens v.

General Dynamics Corp., 963 F. Supp. 102, 105 (D.R 1. 1997).

“[T]he test is whether the nonnovant has presented specific facts
sufficient to permt a reasonable jury to findinits favor.” 1d.

Di scussi on

The No “Substantial Evidence” daim

At the tinme of SNET s application, issuance of special use
permts was governed by 8 18.52.010 of the Richnond Zoni ng Code,
whi ch provided that:

A special use permt will be granted by the board
followng a public hearing only if, in the opinion of the
board, such use is specifically listed as a permtted
special use in this title and, further neets the

foll ow ng requirenents:

1. It will be conpatible with the neighboring
uses; and
2. It will be consistent with the purposes of the

conpr ehensi ve plan; and

3. It wll be conpatible with the orderly
devel opnent of the town; and

4. It will be environmentally conpatible wth

nei ghbori ng properties I ncl udi ng a

12



consi deration of prospective inpact on
property val ues. 1In determ ning environnental
conpatibility, the board my require and
consider, but not be Ilimted to, evidence
presented by the applicant on the follow ng
factors: soi | er osi on, wat er suppl y
protection, highway limtations, traffic

circulation, noise and safety.

Ri chnond Zoni ng Code, § 18.52.010 C.

denonstrating to the Zoning Board that it is entitled to a speci al

use permt or a variance.

R 1.

tower failed to satisfy any of the ordi nance’ s four

Under Rhode Island law, an applicant bears the burden of

See Dilorio v. Zoning Bd. of Review 105

357, 362 (1969). Here, the Board determ ned that the proposed

More specifically, the Board found that:

[ T]here is insufficient evidence in the record to support
a |l egal conclusion that the proposed tower installation
i's conpatible with neighboring uses.

[T]he installation of a tower [i]s not consistent with
the Town’ s conprehensive plan ..

[ T] he Board cannot conclude fromthe record that granting
the special use permt would be conpatible with the
orderly devel opnent of the Town.

[ T] he wei ght of evidence is against a finding that the

13

requirenents.



proposed tower installation wll be environnentally
conpati bl e.
Defs.” Ex. 4 at 4-7.

A Conpatibility with Neighboring Uses

The record shows that the site was located in a sparsely
popul at ed area and was surrounded by property zoned for residential
use. Both sides presented “expert” wtnesses who expressed
conflicting and somewhat concl usory opinions regarding the tower’s
conpatibility with nei ghboring uses.

In addition, several neighbors testified that the proposed
tower would mar the scenic views that they enjoyed from their
hones. G ven the height of the proposed tower, the residentia
character of the surrounding land, and the relative dearth of
evi dence that the tower woul d be conpati bl e wi th nei ghboring uses,
there was anple reason for the Board to conclude that this
requi renment had not been satisfi ed.

B. Consi stency with Purposes of Conprehensive Plan

In finding that the Plaintiffs had failed to establish that
the proposed tower would be consistent with R chnond’ s
“conprehensive plan,” the Board relied heavily on the testinony of
lvo Stockar, the Assistant Director of Planning for the Cty of
Var wi ck. St ockar expressed the opinion that the proposed tower
woul d be i nconsistent with the conprehensive plan, and he expl ai ned

why.

14



The only other evidence on the subject consisted of opinions
expressed by Peter Scotti, a real estate broker and appraiser, that
the tower would not be inconsistent with the Plan, and by M chael
Leni han, another real estate broker and appraiser, engaged by
opponents of the proposal, who agreed with Stockar. 1In |ight of
the split of opinion between the realtors and Stockar’s nore
germane qualifications as a planner, the Board' s acceptance of
Stockar’s opinion is easily justified.

C._ Conpatibility with Orderly Devel opnent of Town

Since the surrounding property was residential; t he
Conmprehensive Plan for future devel opnent contenplated that the
area would remain one of “single famly houses in a rural setting
i nvol ving t he presence of woods, open fields, scenic vistas and the
proximty of an historic village;” Defs.” Ex. 4 at 6; and the
plaintiffs failed to present sufficient evidence on the subject; it
was reasonable for the Board to conclude that granting the speci al
use permt would “not be conpatible with the orderly devel opnent of
the town.” Defs.’” Ex. 4 at 6.

D. Environmental Conpatibility

The Board acknowl edged that the proposed tower satisfied soil
er osi on, wat er supply protection, hi ghway i npact, traffic
circulation, noise and safety conponents of the environnental
conpatibility requirenent. Defs. Ex. 4 at 6. However, the Board

found that the “weight of the evidence” was that it would have an

15



adverse inpact on surrounding property values. 1d.

I n reachi ng that concl usion, the Board gave nore wei ght to the
testi nony of Leni han, the objectors’ expert, thanit didto Scotti,
the plaintiffs’ expert. The plaintiffs argue, in effect, that the
Board was required to accept Scotti’s testinony because it was
based on a study that Scotti conducted regarding the effect of
communi cations towers on property values in other communities.
However, as already noted, a factfinder is not obliged to accept
the testinony of any witness; and since it had the opportunity to
observe the wi tnesses viva voce, its judgnent regarding credibility
is entitled to considerabl e deference. That is especially true
where the witness’ testinony is controverted. Since Lenihan was
well qualified in the field, expressed a contrary opinion, and
poi nted out what he considered to be flaws in Scotti’s study, it
was perfectly reasonable for the Board to attach greater weight to
his testinony.

In short, the record anply supports the Board s concl usion
that the plaintiffs failed to establish that the proposed tower
satisfied any of the requirenents for obtaining a special use
permt that are enunerated in 8§ 18.52.010. In fact, the clear
wei ght of the evidence supports the Board’'s findings that the tower
woul d not be conpatible with R chnond’ s Conprehensive Pl an

Accordingly, the Board s denial of SNET's application for a

special use permt did not violate either 8§ 332(c)(7)(B)(iii) of

16



the TCA or Rhode Island law. In light of that denial, there is no
need to consi der whether a vari ance would be required to exceed the
thirty-five foot height restriction.

I1. The Prohibition of Services daim

The plaintiffs claimthat the Zoning Board s denial of their
application, conbined wth the anendnents to the Zoni ng Ordi nance,
viol ates Subsection 332(c)(7)(B)(i)(lIl) of the TCA because it
“prohibit[s] or ha[s] the effect of prohibiting the provision of
personal w rel ess services.”

Short of a provision that expressly bans wreless
communi cations facilities or establishes criteria that no one could
satisfy, thereis no bright Iine test for determ ning whet her | ocal
regul ation prohibits or has the effect of prohibiting wreless
services. Here, too, the TCA seeks to stri ke a conprom se between
acarrier’s desireto construct facilities that provide the maxi num
coverage at mninmum cost and a nunicipality’'s desire to mnimze
any adverse inpact that such facilities nmay have on the |oca

comunity. See QOmi point Conmunications, 173 F.3d at 14.

Deciding precisely where to strike the bal ance between the
conpeting interests requires a fact-intensive inquiry that depends
upon the circunstances of each case. Moreover, in determning
whet her an appropriate bal ance has been struck, a review ng court
must bear in mnd that, because Congress has reserved a

consi derabl e neasure of discretion to the |local communities, the

17



carrier bears a “heavy burden” of showing “from |anguage or
circunstances not just that this application has been rejected but
that further reasonable efforts are so likely to be fruitless that
it is a waste of tine even to try.” |I|d.

In this case, based upon the record conpiled thus far, the
Court cannot say, as a matter of law, that SNET will be unable to
sustain that burden. This is not surprising because, as already
i ndi cated, much of the evidence required to resolve the issue is
beyond the scope of a zoning board hearing; and, in any event, a
| ocal board is not the appropriate forum for determ ning when
federal limtations on the exercise of state regulatory authority
have been exceeded.

In their notion for summary judgnent, the defendants rely on
testinony by one of SNET's own witnesses that the conpany al ready
nmeets FCC coverage requirenents and that SNET could satisfy any
additional coverage needs by building several snaller towers
instead of the proposed 190-foot tower on Shannock Hill. The
defendants al so point to other sites where they say that even the
anmended Zoning Ordinance would permt a 190-foot tower to be
| ocat ed.

SNET, on the other hand, has submtted an affidavit by its
operations manager stating that SNET's coverage in the R chnond
area no longer neets recently revised FCC requirenments. SNET al so

has subm tted draw ngs and maps purporting to show that none of the

18



alternative sites identified by the defendants would provide
adequat e servi ce and that sonme of themare unlikely to be approved,
anyway. These subm ssions raise disputed factual issues that
cannot be resolved in a notion for sunmary judgnent. In fact,
given the fact-intensive nature of the inquiry, it is difficult to
see how summary judgnent could be an appropriate vehicle for
resolving effective prohibition clains in favor of either side
except in the rarest of circunstances.

[11. The Untineliness daim

SNET clainms that the Board did not act on its application
“Wwthin a reasonable period of time” as required by subsection
332(c)(7)(B)(ii) of the TCA because their application was filed on
July 2, 1996, and the Board’s decision was not rendered until
Oct ober 2, 1997, fifteen nonths |ater.

However, by requiring action within a reasonable period of
time, Congress did not intend to create arbitrary tinme tables that
force | ocal authorities to nake hasty and il -consi dered deci si ons.

See Sprint Spectrum L.P. v. Medina, 924 F. Supp. 1036, 1040 (WD.

Wash. 1996). On the contrary, the TCA expressly provides that
cal cul ation of “a reasonable period of tine” should “[t]ake into
account the nature and scope of [t he] request.” 8§
332(c)(7)(B)(ii). Moreover, the legislative history of the TCA
makes its clear that “[i]t is not the intent of this provision to

give preferential treatnment to the personal wreless service

19



industry in the processing of requests, or to subject their request
to any but the generally applicable tine frames for zoning
decision.” H R Conf. Rep. No. 104-458, 104'" Cong., 2d Sess. 208

(1996), reprinted in 1996 U S.C.C. A N 124, 223.

The uncontroverted affidavit of Mary Mdrgan, the ZBR s clerk,
states that the R chnond Zoni ng Board, |ike nost ZBRs, consists of
unpai d volunteers. See Defs.’” Ex. 3. It further states that the
Board ordinarily meets once a nonth and considers applications in
the order in which they are filed. [d. SNET' s application was
filed shortly after another application to erect a communi cations
tower (the “Hanmersm th” proposal).

As al ready noted, hearings on the Hamrersm th proposal al ready
had been scheduled for the Board's July neeting and hearings on
SNET's application were postponed several tines due to the
protracted nature of the Hammersmith hearings and for a variety of
other reasons including a request by SNET's counsel for a
conti nuance. However, in an apparent effort to expedite matters,
the Board supplenented its nonthly neetings with eight specia
nmeetings devoted entirely to hearings on the plaintiffs
application, while continuing to hear other mtters at its
regul arl y- schedul ed neeti ngs.

Despite that acconmmobdati on, SNET charges that the Board was
dilatory because it ended those hearings at 10 p.m; it did not

meet on weekends; and it conti nued to conduct ot her business at its

20



regul arly schedul ed nonthly neetings. 1In short, SNET goes beyond
conplaining about a lack of preferential treatnent to which
Congress has said that it is not entitled. It conplains, in
effect, that the preferential treatnment that it did receive was not
preferential enough. That argunent fails, as a nmatter of |aw

Concl usi on

For all the foregoing reasons, the defendants’ notion for
summary judgnent is granted with respect to the clains that there
was no substantial evidence to support the Board' s decision and
that the defendants did not consider SNET's application within a
reasonabl e period of tinme, and denied with respect to the claim
that the defendants effectively have prohibited the placenent of

cel l ul ar communi cations towers in R chnond.

I T 1S SO ORDERED

Ernest C. Torres

Chief United States District Judge

Dat e: , 2000
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